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REPORT AND RECOMMENDED DECISION?

This Socid Security Disahility (*SSD”) gpped raises the questionswhether theadminigrativelaw
judgetreated the opinions of certain medical providerscorrectly and whether the Appeals Council properly
used certain regulations as a framework for decison-making. | recommend that the commissoner’s
decision be affirmed.

The procedurd history of this case is more complicated than is usua with cases involving

goplications for Socia Security benefits. Two gpplications, two adminigtrative law judge decisonsand a

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted new Commissioner of Social Security Michael J. Astrue asthe
defendant in this matter.

% This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon which she seeksreversal
of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on March 22, 2007 pursuant to Local Rule 16.3(a)(2)(C), requiring the parties to set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
administrative record.



decision of the Appedls Council areinvolved. The matter has been remanded once by thiscourt.® Docket
No. 9. For the purposes of this apped, however, it is only the decison of the adminidrative law judge
dated October 19, 2004 and the decision of the Apped's Council that need be consdered.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520;
Goodermotev. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1t Cir. 1982), theadministrative
law judgefound, in rlevant part, thet the plaintiff had sufficient quarters of coverageto remaininsured under
the Socid Security Act only through March 31, 1998, Finding 1, Record at 561; that during the period at
issue the plantiff suffered from degenerative disc disease of the lumbar spine, bilaterd carpd tunne
syndrome, obesity and diabetes melitus, impairments that were severe but which did not meet or equa the
criteriaof any of the impairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the “Listings’),
Findings 3-4, id.; that her assertions concerning her impairments and their impact on her ability to work
during therdevant period (July 8, 1997 through December 18, 2000) wereonly partidly credible, Finding
5, id.; that during the relevant period the plaintiff retained the resdud functiona capacity to perform the
exertiond demands of light work, as she was cgpable of lifting and carrying ten pounds frequently and
twenty pounds occasiondly and of occasiond fine and grass manipulation, balancing, sooping, knedling,
crouching and crawling, and she required a St/stand option, Finding 6, id. at 562; that at the rdlevant time
she was incapable of returning to her past rdlevant work, Finding 7, id.; and that given her age (43),
education (high schoal), lack of trandferable skills, and resdud functiond capacity at the rdlevant time, use

of Rule 202.21 from Appendix 2 to Subpart P, 20 C.F.R. Section 404 (the “Grid”) as aframework for

% This court’s remand order is dated July 23, 2002. Record at 621. The Appeals Council did not remand the case to an
administrative law judge until December 10, 2003. 1d. at 620. At oral argument, counsel for the commissioner proffered as
an explanation for this 18-month delay the possible complication of other pending applications from the plaintiff, but the
Appeals Council’ s remand order makes no mention of any other application. 1d. at 619-20. Evenif that were an accurate
(continued on next page)



decison-making led to the conclusion that the plaintiff was cagpable of making a successful adjustment to
work which existed in the nationd economy in sgnificant numbers during that period, Findings 8-12, id.;
and that the plaintiff accordingly was not disabled as that term is defined in the Socid Security Act at any
time during the rlevant period, Finding 13, id.

The Apped's Council decided, id. a 545, to “consolidate the clams’ in the plaintiff’ s gpplications
for benefits dated October 4, 1999 and October 30, 2001 and to “ resol ve the discrepanciesinthe hearing
decisons’ dated September 25, 2003, in which benefits for the period beginning on December 18, 2000
were awarded, id. a 544, and October 19, 2004, in which benefits for the period of time between the
aleged onset date of July 8, 1997 and December 18, 2000 were denied, id. at 563. The Appeals Council
specificdly informed the plaintiff that it “ proposg[d] to adopt the Administrative Law Judge' sfindings and
conclusions contained in the October 19, 2004 hearing decision.” Id. at 545. The Appeals Council’s
decison does just that, specificaly adopting the adminidrative law judge sfindingsand conclusons. 1d. at
539. Thedecison gatesthat “the Council concursand findsthat usng Medical-Vocational Rule202.21 as
aframework for decison-making, the claimant was not disabled’ during the relevant period. 1d. This
decison isthe find determination of the commissioner. 20 C.F.R. 8 404.981; Dupuis V. Secretary of
Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.

explanation, such adelay is unacceptable.



Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1t Cir. 1981).

The adminigrative law judge and the Appeals Council reached Step 5 of the sequentia review
process, at which stage the burden of proof shiftsto the commissioner to show that aclaimant can perform
work other than his past relevant work. 20C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 136, 147
n.5 (1987); Goodermote, 647 F.2d at 7. The record must contain positive evidence in support of the
commissioner’ sfindings regarding the plaintiff’ sresdua work capacity to perform such other work. Rosado
v. Secretary of Health & Human Servs, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff asserts that the Appeds Council “made one important change to [the] basis for the
ALJs decison. Rather than rely upon the vocationa testimony in the record, the Council . . . expliatly
based its decision upon Medical-V ocationd Rule 202.21 asaframework for decison-meking[.]” Hantff's
Itemized Statement of Specific Errors (“Itemized Statement”) (Docket No. 16) at 1. Sheargues, briefly,
that her “ significant hand and arm uselimitations” precludethe useof the Gridinthismanner. 1d. at 11.* As
recited above, the Appeds Council’ sletter agreeing to review the administrative law judges’ decisonsand
its decison both make clear that the Appeds Council was in fact adopting the adminigrative law judge' s

conclusionswith respect to the period at issuein thisgpped, and theadminigrative law judge sopinion uses

* At oral argument, counsel for the plaintiff argued in addition that the administrative law judge’ s determination that the
plaintiff required a sit/stand option also “takes us out of the Grids,” citing my recommended decision in Haskell v.
Massanari, 2001 WL 912400 (D. Me. Aug. 13, 2001). Asisthe casewith the Nixon and Brown recommended decisions
discussed in the text of this recommended decision below, the Haskell decision merely holds that the Grid may not
provide the sole basis of decision under such circumstances. It does not preclude the use of the Grid as aframework for
decision-making, so long as avocational expert is consulted, as occurred in this case.



the Grid as aframework for decison-making. Record at 562. Thus there wasno change at the Appeals
Council in thisregard.

The adminigrative law judge found that the plaintiff was “cgpable of occasond fine and gross
manipulation.]” 1d. The plantiff’s only specific mentions of entries in the medicd records that might
support her characterization of her condition at the relevant time as suffering from “ sgnificant hand and arm
use limitations,” Itemized Statement a 11, are Dr. Herland’ s December 2001 opinion that she should do
“no overhead reaching beyond once or twiceanhour[,]” id. a 2, and Dr. Graf’ sopinion in June 2003 that
shewas“ subgtantidly impaired in basic functiona movement paiternsof . . . pushing, pulling, and fingering .
...[L,]” 1d. a 3. The statement from Dr. Herland, who treated the plaintiff for back pain, Record at 700,
cannot reasonably serveasevidence of “ sgnificant hand and arm uselimitations” Inaddition, nothingin Dr.
Herland's records would alow one to draw a reasonable inference to the effect that the stated limit on
overhead reaching existed before March 31, 1998. With respect to the statement of Dr. Graf, who
gpparently saw the plaintiff once at the request of her attorney, id. a 950, hisligt of physica limitationsis
stated in the present tense, and his assertion that the plaintiff “has essentialy been disabled for sustained
employment since before March 31, 1998 isnot tied to any of the specific limitations listed earlier, id. at
952. Dr. Graf does not mention whether any of the limitations he lists are based on physicd imparments
that worsened over time or were equally intensein 1998 asthey werein 2003 (with some medical basisfor
such a concluson) nor does he attempt to indicate which of the limitations, either done or in some
combination, was sufficient to render the plaintiff “disabled for employment” in 1998.

The plaintiff cites two of my recommended decisions in support of her argument, as well as two
Socid Security Rulings. Itemized Statement at 11. She assertsthat the recommended decisons stand for

the proposition that “sgnificant limitations on bilatera manual dexterity preclude the use of the Medical-



Vocationd rules (dso known as the ‘grid’),” id., but that is not the case. In both Nixon v. Barnhart,
Docket No. 05-193-P-S (Recommended Decision dated 6/1/06), and Brown v. Barnhart, Docket No.
06-22- B-W (Recommended Decison Dated 12/6/06), theissueinvolving the Grid wasitsuse osensbly as
aframework for decision-making wheninfact theadminigrative law judgerdied solely on the Grid. Nixon,
dipop. a 9-13; Brown, dipop. a 7-10. Inthiscase, the adminigrativelaw judge did poseto avocationd
expert ahypothetical question that included the exertional and non-exertiond limitations he found to have
exised a therelevant time, Record at 1029, which distinguishesthis case from Nixon and Brown, because
the adminigrative law judge did not rely solely on the Grid. Socid Security Ruling 83-14, one of thetwo
cited by the plaintiff, does direct that any limitations on the gross use of the handsto grasp, hold and turn
objectswhen aclamant hasbeen assgned aresdua functiona capacity for light work “must be considered
very carefully to determine its impact on the Sze of the remaining occupationa base of a person who is
otherwise found functionaly cagpable of light work.” Socid Security Ruling 83-14, reprinted in West's
Social Security Reporting ServiceRulings1983-1991, at 46. Here, theadminigrativelaw judgefollowed
thisdirective by including alimitationto“only occasond use of thehands’ in hishypothetical questiontothe
vocationd expert. Record at 1029. Socid Security Ruling 85-15, the other ruling cited by the plaintiff,
requires the assstance of a vocationd expert when “[g]ignificant limitations of reaching or handling” are
present. Socid Security Ruling 85-15, reprinted in West's Social Security Reporting Service Rulings
1983-1991, at 350. Again, the adminidrative law judge in this case complied with this directive.

At ord argument, counsdl for the plaintiff contended for thefirgt timethat the two jobsidentified by
the vocationd expert in response to the adminigrative law judge' s hypothetical question at the hearing
required frequent handling, which was inconastent with the terms of the hypothetica question and

accordingly rendered them unavailadle for the commissoner’s congderation. The hypotheticd question



asked for jobs at the sedentary or light level with ast/stand option that required only occasond use of the
hands and were unskilled. Record at 1029. The adminigirative law judge later appeared to modify the
termsto “without alot of upper extremity activity.” Id. a 1030. Thevocationa expert identified thejobsof
survelllance system monitor, for which he gave the DOT number 379.367-058, and recreation aide, DOT
number 195.367-030. Id. at 1030, 1033-34. Counsd for the plaintiff argued that the surveillance system
monitor jobis semi-skilled and that both jobsrequire frequent handling, making them non-responsiveto the
hypotheticad question.

Therecregtion aidejob doesrequire frequent handling, but only occasiona fingering. Dictionary of
Occupational Titles (“DOT”) (U.S. Dep’'t of Labor 4th ed. 1991) § 195.367-030. The residua
functiond cgpacity found by the adminidrative law judge limited the plaintiff to “occasond fine and gross
manipulation,” Record at 562, but does not include any other limits on handling. 1n the world of Socia
Security, “grossmanipulation” equatesto “handling.” See, e.g., Brown, a *4; Headin v. Barnhart, 2005
WL 1356066 (W.D.Va. June 7, 2005), at *6; Curtisv. Barnhart, 2003 WL 22389178 (N.D.IIl. Oct. 21,
2003), a *2. Thus, the recreation aide job does appear to be unavailable.

Thereisno job listed in the DOT as the number gven by the vocationa expert in connection with
the surveillance system monitor job. A job with that titleislisted at section 379.367-010, which statesthat
handling and fingering are“not present.” DOT § 379.367-010. It dso carriesan SVP (* specificvocationd
preparation”) levd of 2, which makesit unskilled. Lewisv. Barnhart, 2006 WL 3519314 (D.Me. Dec. 6,
2006), & *4. Thisjob would fit within the resdua functiona capacity assgned by the adminigtrative law
judge and within his hypothetica question to the vocationa expert. Counsel for the plaintiff contended at
ord argument, however, that under cross-examination the vocationd expert testified that hewasredly not

talking about the survelllance syslem monitor pogition, but rather a security guard position thet is semi-



skilled. Thevocationd expert did testify that the description of thejob of surveillance syslem monitor inthe
DOT *has been expanded to include’ other settings and that a new system used by the Department of

Labor “might” include security guards under thetitle of survelllance sysem monitor. Record at 1036. This
explanation, however, was dl in ad of the vocationd expert’s attempt to estimate the number of jobs
avalablein Maine & the relevant time thet fell within the DOT definition. 1d. at 1035-42. At notimedid
the vocationd expert testify that thejob heidentified asrespongveto the hypothetica question wasanything
other than the job described in the DOT. That job accordingly was available for the adminigtrative law
judge' s consideration and no remand is required on this bas's.

The plaintiff’ s remaining argument addresses the evidence of her back pain. She contendsthat the
adminigrative law judge improperly rejected retrospective opinions of Dr. Herland and Dr. Graf and the
contemporaneous report of Dr. Suske.” Itemized Statement a 2, 8. The only report of Dr. Suskein the
record isareport of aconsultative evauation performed for the sate disability determination service on or
about March 24, 1997. Record at 405-07. Dr. Suske diagnosed morbid obesity, somatic dysfunction,
ilio-lumbar syndrome due to lumbrosacra drain and sprain, diabetes melitus, hypothyroidism and
degenerative joint disease for which he recommended weight loss and conditioning, x-rays of her hands,
wrigsand lumbar spine, and abilaterd lower extremity EMG to rule out neurologicd deficit. 1d. at 406-07.

The plaintiff merdy citesthisreport as* condgstent with” Dr. Herland’ sopinion. Itemized Statement &t 8. |

® The plaintiff also mentions the opinion of Dr. Kousaie. |temized Statement at 5, 8, 10. Dr. Kousai€'s two-pagereport of
his consultative examination of the plaintiff on February 22, 2002 for the state disability determination service cannot
possibly be read to present aretrospective opinion of any kind or to allow the drawing of any inferenceswith respect to
the period before March 31, 1998. Record at 849-50. At oral argument, counsel for the plaintiff contended that this report
“dates the carpal tunnel problem back 20 years. .. and the back problem back to 1988.” Dr. Kousaie does report thet the
plaintiff “claims’ that she “ developed bilateral carpal tunnel and had surgery approximately 20 years ago” and that she
stated that her back pain “started in approximately 1988,” Record at 849, but neither of these self-reportsby theplaintiff is
tied in any way to any physical limitations existing before the date last insured.



do not see how Dr. Suske's opinion is inconsstent with the resdud functional capacity assigned by the
adminigrative law judge. Dr. Suske does not assign any physica limitations at dl in his report.

The plaintiff rdies, id. at 3, ontheretrospective opinion of Dr. Graf, cited in full above, ontheissue
reserved to the commissioner (“ This patient has essentialy been disabled for sustained employment since
before March 31, 1998[.]”), Record at 952, and the statement in 2004 of Dr. Herland, who treated the
plantiff for pain for a period of a year in 2001, id. at 693, that “it is difficult for me to understand why
anyonewould think that [the plaintiff] did not become disabled until 10/30/01. | would haveto agree with
Dr. Graf’sfindings,” Record at 714. She discusses Dr. Herland' s findings and 2001 report at length,
Itemized Statement at 3-5, 8- 10, and arguesthat they should be given controlling weight under 20C.F.R. 8
404.1527(d) and Socid Security Ruling 96-2p, id. a 3-4. The problem withthisargument isthat both Dr.
Graf and Dr. Herland offer, with respect to the period before the date last insured, only a conclusory
assartion that the plaintiff was disabled at that time, a question that is reserved to the commissoner. 20
C.F.R. 8 404.1527(e)(1)-(3). No specid dgnificance is assgned to such opinions. 20 CF.R. §
404.1527(e)(3). Treating-source opinions on issues reserved to the commissoner are entitled to
consderation based on the six enumerated factors set forthin 20 C.F.R. § 404.1527(d)(1)-(6), which are
discussed by the plaintiff with respect to Dr. Herland, Itemized Statement at 8-10. Anadminidrativelaw
judge must explain the congderation given to atreating source' s opinion under these circumstances. Socid
Security Ruling 96-5p (“SSR 96-5p”), reprinted in West’s Social Security Reporting Service Rulings
1983-1991 (Supp. 2006) at 127.

Theadminigtrativelaw judgefound that “ Dr. Herland’ sopinions are not well supported with respect
to the period at issue, and are not cons stent with therecord asawhole,” and that Dr. Graf’ s* retrogpective

opinion gppears to be based on the cdamant’s saf-reports rather than independent medicd findings,”



Record at 557. The plaintiff contends that Dr. Herland's opinions are consistent with other medica
evidenceintherecord, Itemized Statement at 5, but with the exception of Dr. Suske sreport and Dr. Graf’s
one-sentence conclusion, that evidence concerns only the period after the date last insured. The plaintiff
asserts that Dr. Suske“ opined that the Plaintiff could not *Sit, sland or walk for prolonged periods of time”
and “has limited lifting, carrying and bending abilities” id. at 5 n.4, but it is clear that this portion of Dr.
Suske's report is merely a record of the plaintiff’s own statements, Record at 405-06, rather than his
opinions, which are found at the end of his report, id. at 406-07. It is quite accurate to say that Dr.
Herland' s retrospective opinion of 2004 is not well supported by his own records from 2001 and 2003,
which are not concerned with the period before the date last insured. 1d. at 831-46, 911. Dr. Graf's
retrogpective conclusion lacks any andysis or reasoning tying it to his findings in 2003° Under these
circumgances, the adminidrative law judge has complied with SSR 96-5p and the resdud functiond
capacity assigned for the relevant period is supported by substantial evidence.”

Thiscondusion makesit unnecessary to consder the plaintiff’ s contention theat theadminidrativelaw
judge was not entitled to rely on the eva uations performed by the State-agency physician reviewersdueto
the falure of those reports to comply with the requirements of Socid Security Ruling 96-8p, Itemized
Statement at 68, an argument with which | have some sympathy with respect to Dr. Johnson’s 2002

report, Record at 895-202, which cannot fairly be characterized as “includ[ing] a narrative discusson

® At oral argument, counsel for the plaintiff identified the following when asked what entriesin Dr. Graf’ s report supported
his retrospective opinion: that the limitations dueto bilateral carpal tunnel syndrome had resolved so long asthe plaintiff
did not do repetitive tasks, that she had last worked in 1999, and that Dr. Graf found significant changes based on his
review of filmsfrom 1998. The record reflects that the first two items are based solely on the plaintiff’ s statementsto Dr.
Graf, Record at 950-51, and in any event do not establish any degree of severity for any impairment during the relevant
time period. Thethird item supports, at most, an inference that the impairments were less severe at the relevant time than
they were at the time of Dr. Graf’s review in 2003, id. at 951, an inference which is similarly of no use in determining
whether those impai rments were themselves severe at the relevant time.

" Residual functional capacity is established at Step 4 of the commissioner’s evaluative process, where the burden of
(continued on next page)
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describing how the evidence supports each conclusion, citing specific medicd facts . . . and nonmedical
evidence,” Socid Security Ruling 96-8p, reprinted in West’s Social Security Reporting Service Rulings
1983-1991 (Supp. 2002) at 149.
Conclusion
For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 26th day of March, 2007.

David M. Cohen

United States Magistrate Judge
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proof restswith the claimant. 20 C.F.R. § 404.1520(e); Yuckert, 482 U.S. at 146 n.5.
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